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SCOTT, Bankruptcy Judge

The Honorable Dennis O'Brien, United States Bankruptcy Judge for the Didrict of Minnesota,
gtting by desgnetion.



The debtor filed a chepter 7 bankruptcy petition in August 1999, dso filing schedules which
reflected that she owned aresdence vaued a $8,700, securing adebt in the amount of $4,000, and thet
she had monthly expensesfar in excessof herincome. At her section 341(a) meeting, however, the debtor
tedtified thet the value of her resi dence was between $20,000 and $24,000. When the debtor learned that
the trustee would be adminigtering her residence as an asset of the etate, shefiled amotion to convert the
caseto chapter 13 andfiled amended schedules. Theamended schedulesdamed ahomestead exemption,
increasad her income, decreased her expenses, increased her creditors, and misrepresented thet she only
held aone hdf interest inthered property. Investigation by the trustee further reveded thet the debtor
obtained additiond secured debt after thefiling of the chepter 7 case. Based upon thesefacts, the trustee
filed an objection to the moation to convert the case, assarting that the motion was filed in bed faith and
conversdon of the case would be an abuse of the bankruptcy process. Despite these infirmities, the
bankruptcy court® permitted converson of the caseto chapter 13 on the groundsthat the atute provided
an absolute right to convert to chapter 132 The trustee timdy appeded the issuesin thet order.

The chepter 7 trustee did not seek a Say pending goped, however, and, after the order of
converson was entered, the chapter 13 case proceeded. The chapter 7 trustee asserted anobjection to
confirmation which was overruled by the bankruptcy court. The chapter 13 plan was confirmed in May
2000, and the trustee did not apped that order. Accordingly, the chepter 13 trustee began making
didributions pursuant to the plan, induding the adminidrative expenses daimed by the chapter 7 trustee.

*The Honorable James J. Barta, United States Bankruptcy Judge for the Eagtern Digtrict of
Missouri.

*The case authority isdivided on thisissue. Compare In re Cavdliere, 238 B.R. 247 (Bankr.
W.D.N.Y. 1999)(absolute right to convert) with In re Kuntz, 233 B.R. 580 (B.A.P. 1* Cir.
1999)(mation to convert to chapter 13 may be denied in extreme drcumstances condtituting bed faith)
and with In re Dews, 243 B.R. 337 (Bankr. S.D. Ohio 1999)(debtors have no aosolute right to convert
and motions are subject to judicid review of debtor's motives and likelihood that plan can be
confirmed); In re Martin, 199 B.R. 175 (Bankr. E.D. Ark. 1996), aff'd, No. 96-686 (E.D. Ark. Dec.
12, 1996), af'd, No. 97-1189 (8" Cir. June 19, 1997). Because the gpped ismoat, we do not
decidetheissue




As of June 26, 2000, a substantial amount of the administrative expensss has been paid* Presumably,
digributions to creditors have begun by thistime.

It isaxiomatic that a court must examineits own juridictionin determining a prooeeding and, if it
lacks subject matter jurisdiction, the procesding must be dismissed. "Under Artidelll of the Condtitution,
federd courts may adjudicate only actud, ongoing cases or controverses.... This case-or-controversy
requirement subsssthrough al sages of federd judica procesdings, trid and gppdlae To sudan our
juridiction in the presant casg, it is not enough that adispute was very much dive when suit wasfiled, or
whenreview was obtained in the[478] Court of Appeds..” Lewisv. Continentd Bank Corp., 494 U.S.
472, 477-78 (1990). Accord Hickmen v. Sate of Missouri, 144 F.3d 1141 (8" Cir. 1998). Thus itis
incumbent upon us to determine whether the continuation of the case under chapter 13 of the Bankruptcy
Code renders the appedl of the order permitting the conversion to chapter 13 moot.®

Angoped may generdly become moat upon two eventudities: if it isimpossbleto grant effective
relief, i.e.,, the gppelate court cannot restore the parties to their origind pogitions, see Raller v. Worthen
Nat'l Bank of Northwest Arkansas (In re Rdller), 999 F.2d 346, 347 (8" Cir. 1993), or if thereisno
ongoing controversy, Lewis, 494 U.S. 472. Inaddition, in bankruptcy proceedings, the mootnessdoctrine
dso invalves equitable condderations. Thus, dthough effective rdief may concavably be fashioned, if
implementation of thet relief would be inequitable, the goped may be determined to be moat. Inre
Chateaugay Corp., 10 F.3d 944, 949-50, 952 (2d Cir. 1993). SeelnreRdller, 999 F.2d 346 (8" Cir.

“At ord argument, the Court inquired as to the status of the case and queried whether the issues
in the gpped were mooted by the confirmation of the chapter 13 plan. The parties by agreement
supplemented the record with informetion regarding confirmation and digtribution, and, pursuant to the
Court's reques, filed supplementd briefs. Thus, the information regarding events occurring after the
Notice of Apped wasfiled are properly before the Court.

Of course, thisis different from the Stuations in which parties gratuitoudy attempt to place facts
or evidencein the record on gpped which were not induded in the record a the trid court level. See,
eg., Homesde Lending, Inc. v. Green(In re Green), No. 00-6054 (B.A.P. 8" Cir. Sept. 19, 2000);
Wendover Fin. Sav. v. Harvey (In re Hervey), No. 00-6030 (B.A.P. 8" Cir. Sept. 15, 2000). The
issue of mootnessis one of juridiction and we have an independent obligation to ascartain that subject
metter juristiction exigs during dl phases of the gpped. Attempting to etablish the merits of an gpped
by placing non record evidence before an gppdlate court, is, in contrast, improper.

°It has been hdd that an order granting aconversonisnot afind, gopedddle order. Fradinv.
Weitzmen, (In re Fradin), 188 B.R. 529 (D. Md. 1995), &f'd, 110 F.3d 59 (4™ Cir. 1997).
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1993). For example, aparty's gpped from reingatement of areorganization casewill become moot upon
the conversion to chapter 7 and subseguent adminidration of the chapter 7 case. Thefalureto obtain a
day of the convergon, the gopointment of the trustee, and the didtribution to creditors, rendersthe goped
moot. Inre Raller, 999 F.2d 346 (8" Cir. 1993). Smilarly, a plan confirmation order may render an
gpped of an issue decided prior to confirmetion moot. See, eq., Inre Smpson, 240 B.R. 559 (B.A.P.
8" Cir. 1999).

The chapter 7 trudee opinesthat itisasmple matter to afford the partiesrdief. Wecan grant reief
by vacating the bankruptcy court'sorder converting the caseto achepter 13. Theredfter, motionsmay be
filed under Rule 60(b)(5), Federd Rules of Civil Procedure, to “recongder” the order of confirmation so
that it may be set aside and the chapter 7 case proceed®  Thisview istoo smplisic. Since the chapter
13 plan has been confirmed and payments to damants have begun, too much must be“undone’ to place
the partiesin thar pre-conversgon pogtions

If acase is converted from chapter 13 to chapter 7, the Code contemplates, and dl interested
persons have the expectation, that the actions taken during the chapter 13 casewerevdid and the parties
proceeded within the confines of the datute and rules. Thus, digtributions mede pursuant to a confirmed
chapter 13 plan may be retained by the creditors, and fundsin the hands of the chapter 13 trustee will be
distributed according to the plan. Property of the estate and other issues are governed by provisonsof the
Code and Rules. If, however, an gopdlate court determines thet the order of converson was improper
in thefirg indance, yet the chapter 13 case proceeds, thereisno satutory provison or rulewhich governs

®This argument raises the issue of whether an order of confirmation may be st asdeina
chapter 13 case utilizing the provisons of Rule 9024, Federd Rules of Bankruptcy Procedure
(incorporating Fed. R. Civ. P. 60). Thereis persuasive case authority that section 1330(a), which
provides for revocation of the order of confirmation, isthe excdusve basis by which an order of
confirmation may be set asde. Branchburg Flaza Assoc., L.P. v. Fexg (In re Fesq), 153 F.3d 113 (3d
Cir. 1998), cert. denied, 526 U.S. 1018 (1999).

Although an ingbility of the bankruptcy court to st asde the order of confirmation exacerbates
the difficulties outlined below, the conssquencesin ether event present suffident difficultiesthat it isnot
necessary to expresdy determine whether an order of confirmation may be set asde under Rule 60(b).
Thus, we do not decide the issue of whether section 1330(g) isthe exdudve remedy to st asde an
order of confirmation.



what occursin the bankruptcy casefrom thet point.” Thus, the Situation of vacating an order of conversion,
and thereby nullifying the existence of the chapter 13, is didinct from the Stuation in which a chapter 13
caeis converted to chapter 7.

If the order of converson wasimproper, the confirmation of the plan must be set asde, and thet,
as noted above, is problematic. If that is effected, dthough fundsinthe handsof thetruseemay Smply be
turned over to the chepter 7 trustee, funds didributed to the creditors pose asgnificant problem. One of
the trustees (and therein lies ancther issue) is obligated to obtain disgorgement of months of didtributions
to the creditors— another matter which may present impossihilities®  If it is determined that the order of
confirmation may not be sat aside, except as provided by section 1330(a), for fraud, the debtor and the
chapter 13 trustee continue to have obligations under the Code, ind uding the remittance and disbursement
of plan payments Thiswould effectively cregte two cases, conflicting in purpose, operding a the same
time Thesedternatives providethe groundsfor mootness: itisimpossbleto rectify theanomdies created
by vacating an order of converson when the chapter 13 caseis yet ongoing. The ungppeded and, thus,
find order confirming the plan resulted in a comprehensive change in drcumdtances that makes it virtualy
impossble to placethe partiesin the same postions asif the conversion and confirmation had not occurred.
Moreover, the falure to obtain agtay of the plan confirmation order rendersit inequitable to attempt to
place the paties in the same postions. Cf. In re Chateaugay Corp., 10 F.3d 944, 953-54 (2d Cir.
1993)(falure to pursue with diligence dl available remedies to obtain agay of the objectionable order is
afactor in determining whether it was inequitable to procead with the gppedl); In re Rdller, 999 F.3d 346
(8" Cir. 1993). At thisjuncture, we cannot render any effective rdlief without unravding the confirmed
plan, the plan payments, thedisoursements, theadminidrative cods, and thereby creating an unmanagedble
and uncontrollable Stuation for the bankruptcy court and the partiesininterest. Cf. Inrelonosphere Clubs,
Inc., 184 B.R. 648 (SD.N.Y. 1995). Accordingly, thisgpped is dismissed as moot.

"Indeed, in Chateaugay, the Court of Appedls for the Second Circuit noted thet in an appedl of
an order of confirmation, partieswho may be adversdy affected must have natice of the goped and an
opportunity to participate in those proceedings. 1n re Chateaugay Corp., 10 F.3d 944, 952 (2d Cir.
1993).

8For example, some creditors may no long have the funds to disgorge, and the trustee will be
required to obtain ajudgment for, and theresfter, collect on, the debat.
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